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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.794/13 

                   State                      

                    -vs- 

            i) Rajib Ali and 

            ii) Firoj Ali   ..…….. Accused persons.  

u/s-379/511/34 IPC 

EVIDENCE RECORDED ON  : 17.03.17, 02.08.17, 16.10.17,     

     20.02.18 & 17.05.18. 

ARGUMENTS HEARD ON   : 05.07.18. 

JUDGMENT DELIVERED ON  : 18.07.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  R. Patowary, A.P.P. 

For the Accused    : Mr. A. Mazid, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

12.06.13, in the Belsor PS by the informant Alauddin Ahmed against the accused 

Rajib Ali alleging inter-alia that informant had taken a mini truck on lease from 

one Pradip Rajbongshi. That on, 11.06.13, informant had parked his mini truck in 

Balijar Masjid chowk when the aforesaid named accused person at about 10.45 

pm, at night, along with another person tried to steal the mini truck's spare tyre. 

When the local villages saw the accused, one of his accomplices managed to flee 

whereas the aforesaid named accused person was caught along with the spare 



G.R. Case No.794/13 

 

Page No.2 

tyre. It is alleged that the battery of the mini truck was also missing. Hence, the 

case. 

2.   On receiving the case, the Belsor P.S. registered Belsor P.S. Case 

No.59/13 u/s-379/411 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused persons namely Rajib 

Ali and Firoj Ali u/s-379/411/34 IPC. Accused Firoj Ali was shown as absconder in 

the charge-sheet. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

379/511/34 IPC and the charges of the offences u/s-379/511/34 IPC  were 

framed, read over and explained to the accused persons and they were asked 

whether they will plead guilty of the offences charged or claimed to be tried. 

They had pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined six witnesses 

including the I.O. 313 Cr.P.C. statements of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

  •  Whether the accused persons namely Rajib Ali and Firoj Ali in 

furtherance of common intension on 11.06.13, at about 10.45 pm, at  Balijar 

Masjid chowk under Belsor PS committed theft of the spare tyre of the 407 mini 

truck bearing registration No.AS 01 DC 7507 by taking it out of the possession of 

the informant Alauddin Ahmed and thereby committed an offence punishable u/s 

379 I.P.C.? 

  •  Whether the accused persons namely Rajib Ali and Firoj Ali in 

furtherance of common intension on 11.06.13, at about 10.45 pm, at  Balijar 

Masjid chowk under Belsor PS attempted to commit theft of the spare tyre and 
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battery of the 407 mini truck bearing registration No.AS 01 DC 7507 of informant 

Alauddin Ahmed and thereby committed an offence punishable u/s 511 I.P.C.? 

 

                        DISCUSSION, DECISION AND REASONS 

6.    PW.1 is Syed Moinul Islam. He stated that he knew the informant, 

but he does not know the accused persons. He is a member of the VDP party of 

Balijar village. About four years ago, he was engaged in VDP night guard duty, 

suddenly there was hue and cry and one person fled after leaving a spare wheel. 

Thereafter, they informed the police. The tyre belonged to informant's DI vehicle. 

Police questioned him about the incident. At this stage, the Ld. A.P.P. prayed for 

declaring this witness hostile, which was allowed. 

7.   During cross by prosecution, he stated that Nurul and Kamal 

were present along with him during the incident. While they were keeping guard, 

they saw two persons standing near Alauddin's vehicle. As they suspected those 

persons, they went near them. Upon seeing them approaching, the unknown 

youths left the spare tyre and fled away. Out of the two youths, they managed to 

capture one. He has forgotten whether the name of that person was Rajib Ali. 

They informed police. Police came and took away the person along with the tyre. 

His signature was obtained by police when the spare tyre was seized. Ext.1 is the 

seizure list and Ext.1(1) is his signature. 

8.   In his cross-examination by defence, he deposed that it was night 

time and dark during the incident. He does not know whether the occurrence 

occurred due to spare tyre. He does not know what was written in Ext.1. The 

paper was blank when he put his signature. 

9.    PW.2 is Md. Alauddin Ahmed, informant. He deposed that he 

knew the accused persons. Later he stated that he has seen the accused persons 

today itself. About three years ago, he brought a mini truck on contract. He 

parked the mini truck at night in front of his house. One spare tyre and one 

battery were stolen from the mini truck. The VDP party of the same village had 

captured one of the thieves. One who was captured was manhandled by public 

and handed over to police. The person who was wearing green shirt today who 

has later stated his name as Rajib Ali. He was caught by VDP party. Ext.2 is the 
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FIR and Ext.2(1) is his signature. Police has seized the tyre. Ext.1 is the seizure 

list and Ext.1(2) is his signature. 

10.    In his cross-examination, he deposed that police did not seize 

his vehicle documents and he has not brought the documents today. He has not 

seen the tyre in the court. His house is at a distance of 10-15 km away from 

Belsor PS. He cannot state how many persons of VDP party were present. The 

houses of Tajer Ali, Makib Ali, Mahim Ali and Saifuddin Ali are near the masjid. He 

was talking with two persons inside his house when the incident occurred. The 

stolen battery was not recovered. It is not a fact that accused persons did not 

steal his spare tyre. He does not know Rajib Ali from before. It is not a fact that 

they had caught Rajib Ali suspecting that he has stolen the battery. They 

assaulted him and handed him over to the police after his injuries were become 

grievous. He himself did not see the theft being carried out. 

11.   PW.3 is Md. Habibur Rahman. He stated that he knew the 

informant. About 3 years ago, one night, at about 10.30 pm – 12.00 am, he saw 

a youth being assaulted by local public near the village masjid chowk. Fearing 

that the boy would be killed, he put the boy inside the house of Alauddin and 

thereafter, informed police. Thereafter, police came and took away the boy. 

12.    In his cross-examination, he deposed that police came at about 

11.00 pm, at night. 

13.   PW.4 is Md. Kamal Ali. He stated that he knew the informant, but 

he does not know the accused persons. He heard that one tyre belonging to the 

informant was stolen and the tyre was recovered near river side. 

14.   Defence declined to cross-examine this witness. 

15.   PW.5 is Md. Tazer Ali. He deposed that he knew the informant, 

but he does not know the accused persons. The incident occurred about 4/5 

years ago. He heard that informant's 407 truck's tyre and battery were stolen. 

The vehicle was kept in front of his house. In the morning, he learnt that the tyre 

and battery were stolen. Next day, the tyre was recovered near Lebrapara bridge. 

Villagers had caught two persons who were coming from the road. They were 

handed over to police. Police questioned him regarding the incident. 
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16.   Defence declined to cross-examine this witness. 

17.   PW.6 is I.O Narayan Ch. Kalita. He deposed that on 11.06.13, he 

was working as SI in Belsor PS. One Nazrul Islam of Balijar called the O.C of 

Belsor PS over telephone and informed that one boy had stolen the tyre of a mini 

truck and he was caught red handed by public. Accordingly, the O.C entered the 

information in the General Diary as GDE No.222 dated 11.06.13 and he was 

given the task of investigation. He along with battalion party arrived at Balijar 

and found many persons gathered in the place of occurrence. He also found 

Rajib Ali being manhandled by the crowd. He recovered Rajib Ali and seized one 

old tyre with wheel drum of mini truck in presence of witnesses. Ext.1 is the 

seizure list and Ext.1(3) is his signature. He drew sketch map. He also recorded 

the statements of the witnesses at midnight. On 12.06.13 , informant Alauddin 

Ahmed filed a written FIR in the Belsor PS. On receipt of the FIR, O.C registered 

Belsor PS Case No.59/13 u/s-379/411 IPC and he was given the task of 

investigation. He visited the place of occurrence on the next day and seized one 

LML Vespa scooter bearing registration No.AS 01 C 7191 from the place of 

occurrence in presence of witnesses. Ext.3 is the seizure list and Ext.3(1) is his 

signature. He took the signature of the seizure witnesses. He took the statement 

of accused Rajib Ali and forwarded him to judicial custody on 13.06.13. From the 

statement of Rajib Ali, he came to know about the involvement of another 

accused Firoj Ali. Thereafter, he searched the house of accused Firoj Ali, but 

failed to find out him. He gave jimma of the seized tyre to the informant 

Alaunddin Ahmed. He completed investigation and filed charge-sheet against the 

accused Rajib Ali and absconder Firoj Ali u/s-379/411/34 IPC. Ext.4 is the charge-

sheet and Ext.4(1) is his signature. 

18.   In his cross-examination, he deposed that as per GD entry, the 

information was received at 11.00 pm, at night. He did not remember the name 

of the staffs who accompanied him. He found many persons in the place of 

occurrence. As per the arrest memo, accused Rajib Ali was arrested on 12.06.13 

at 8.00 pm. He conducted medical examination of accused Rajib Ali before he 

was arrested. It is not a fact that Rajib Ali was not medically examined. He did 

not conduct MVI of the vehicle to ascertain whether the tyre was in working 

condition and whether the tyre was belonging to the mini truck. He did not 

forward the sketch map along with the charge-sheet. He did not conduct 
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investigation as to who is the owner of the LML vespa scooter. Witness Alauddin 

Ahmed did not state before him that when VDP party asked the name of the 

accused, he stated his name to be Rajib Ali. As per seizure list, Ext.1, the time of 

seizure is shown as 1.15 am. It is not a fact that the tyre was not seized from the 

possession of accused Rajib Ali. Complainant handed over the tyre. It is not a 

fact that he did not conduct the investigation properly and filed charge-sheet. 

19.     These are the materials on record. 

20.                     Section 379 IPC 

        Section 378 IPC: Whoever, intending to take dishonestly any that 

person's consent, moves that property in order to such taking, is said to commit 

theft. 

        Explanation.1 – A thing so long as it is attached to the earth, not 

being moveable property, is not the subject of theft; but it comes capable of 

being the subject of theft as soon as it is severed from the earth. 

         Explanation.2 – A moving effected by the same act which effects 

the severance may be a theft. 

        Explanation.3 – A person is said to cause a thing to move by 

removing an obstacle which prevented it from moving or by separating it from 

any other thing, as well as by actually moving it. 

        Explanation.4 – A person, who by any means causes an animal to 

move, is said to move that animal, and to move everything which, in 

consequence of the motion so caused, is moved by that animal. 

        Explanation.5 – The consent mentioned in the definition may be 

express or implied, and may be given either by the person in possession, or by 

any person having for that purpose authority either express or implied. 

21.         In order to constitute the offence of theft, the person must have 

removed moveable property out of the possession of another person dishonestly 

and without that person's consent. If any single element out of the above 

element is missing, the prosecution fails. Intention is the gist of the offence u/s-

379 IPC. The intention to take dishonestly exists when the taker intends to cause 
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wrongful gain to one person or wrongful loss to another person. 

22.    From the evidence of the prosecution witnesses, it is seen that 

the none of the prosecution witnesses have actually seen the both accused 

persons taking out the spare tyre from the mini truck. PW.1 Syed Moinul Islam 

stated that he was doing VDP duty on the night of the incident, he heard hue 

and cry and saw a person leaving a spare tyre and fleeing from that place. This 

witness was declared as hostile by the prosecution, but nothing relevant could be 

extracted from him by the prosecution during his cross-examination. This witness 

could not identify whether it was accused person who left the spare tyre in the 

place of occurrence. Although, this witness is a seizure witness of one old tyre 

with wheel drum of mini truck, this witness clarified during his cross-examination 

that he does not know what is written in Ext.1 as the same was blank when he 

put his signature. This witness also has not proved the contents of the Ext.1. 

Therefore, this witness is not of much helpful to the prosecution case. PW.2 

informant stated that he has parked his mini truck which he had taken on 

contract basis in front of his house. He stated that on the night of the 

occurrence, one spare tyre and one battery of the mini truck were stolen. He only 

came to the scene when the VDP members were beating up one of the men. This 

witness did not see the thieves himself and only saw the accused being 

apprehended by the villagers and being beaten up. Although this witness is a 

seizure witness by which the I.O has seized one tyre, the mini truck was not 

seized by the I.O and there is no MVI report that the tyre seized belonging to the 

mini truck in question. Hence, doubt remains in the minds as to whether the 

seized tyre belonging to the mini truck. Furthermore, the informant stated that 

the battery was also stolen from the vehicle on that night, but no battery was 

found from the possession of the accused persons. Hence, in the face of such 

evidence, it is hard to believe that the recovered tyre was belonging to the mini 

truck. PW.3 Habibur Rahman stated that on the night of the occurrence, one 

person was being beaten up by the villagers who gathered in the scene and he 

has somehow saved the man and took him to the house of the informant. Apart 

from that he has stated nothing material. PW.4 Kamal Ali is a hearsay witness. 

PW.5 Tazer Ali although is a hearsay witness, yet he has contradicted the 

informant regarding recovery of the tyre. He has stated that the spare tyre of the 

mini truck was recovered from one end of Lebrapara bridge. Now, coming to the 
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evidence of the I.O. It is found that the I.O has seized one old tyre with wheel 

drum of a mini truck, but as no MVI report is found with the case record to prove 

that the recovered tyre belonged to the mini truck, it is hard to assume that the 

tyre which was seized belonged to the mini truck. Furthermore, the I.O has also 

seized one old LML vespa bearing registration No.AS 01 C 7191, but the 

prosecution has failed to link the seized vehicle in the instant case.  Furthermore, 

Ext.1 was not proved by any independent witness. I find that as there is no direct 

witness who had seen the accused persons committing the crime, it is difficult to 

base a conviction on the mere seizure lists. Non seizure of the mini truck and non 

conduct of MVI have left a doubt in the mind of the court as to whether the tyre 

was belonging to the mini truck. Except PW.1 who has stated nothing material, 

no other VDP member was examined who had actually seen the accused persons 

removing the spare tyre from the mini truck of the informant. 

23.   In the end, it is summarized herewith that the prosecution has 

failed to prove the guilt of the accused persons namely Rajib Ali and Firoj Ali u/s-

379/511/34 IPC to base a conviction beyond all reasonable doubt. 

24.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Rajib Ali and Firoj Ali are acquitted of the offences u/s-379/511/34 IPC and they 

are set at liberty forthwith. 

25.   Bail bond will stand cancelled after six months. 

26.   Judgment is written in separate sheets and delivered in open 

court.  

   Given under my hand and seal of this court on this the 18th day of 

July, 2018. 

 

                                      (Smti. K.R. Deka) 

                Chief Judicial Magistrate, Nalbari 
                                                                            

 

 

      Dictated and corrected by me 
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             (Smti. K.R. Deka) 

 Chief Judicial Magistrate, Nalbari. 

            

 

 

 

 

 

 

 

 

 

                                      A P P E N D I X: 

 

Witnesses for the prosecution 

P.W.1-  Syed Moinul Islam. 

P.W.2-  Md. Alauddin Ahmed, informant. 

P.W.3-  Md. Habibur Rahman. 

P.W.4-  Md. Kamal Ali. 

P.W.5-  Md. Tazer Ali. 

P.W.6-  I.O Narayan Ch. Kalita. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  Seizure list. 

Ext.1(1)  Signature of PW Moinul Islam. 

Ext.1(2)  Signature of informant Md. Alauddin Ahmed. 

Ext.1(3)  Signature of I.O Narayan Ch. Kalita. 

Ext.2  FIR. 

Ext.2(1) Signature of informant Md. Alauddin Ahmed. 
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Ext.3  Seizure list. 

Ext.3(1) Signature of I.O Narayan Ch. Kalita. 

Ext.4  Charge-sheet. 

Ext.4(1) Signature of I.O Narayan Ch. Kalita. 

 

Defence Exhibits 

Nil 

                                      

                                                           (Smti. K.R. Deka) 

                                                  Chief Judicial Magistrate, Nalbari. 


